Policy Guidelines on the

Disposition of Overpayments

under the

Civil Service Retirement System

and the

Federal Employees' Retirement System
Retirement and Insurance Service

U.S. Office of Personnel Management

May 1995

TABLE OF CONTENTS
PREFACE


i

I.
WAIVER

1


A.
General
1


B.
Fault

3


C.
Equity and Good Conscience - General
6


D.
Financial Hardship
9


E.
Detrimental Reliance
11


F.
Otherwise Inequitable Recovery
14


G.
Burden of Proof
15

II.
COMPROMISE
17


A.
General
17


B.
Compromise Standards
18

III.
SUSPENSION
21


A. 
General
21


B.
Suspension Standards
22

IV.
TERMINATION
23


A.
General
23


B.
Termination Standards
23

V.
COLLECTION
25


A.
General
25


B.
Initial Recovery Schedule
26


C.
Adjustments in the Recovery Schedule
27


D.
Statutes of Limitation
28


E.
Assessment of Additional Charges
28


F.
Other

30

i

PREFACE
The attached guidelines on the disposition of overpayments under the Civil Service Retirement System (CSRS) and the Federal Employees' Retirement System (FERS)  have been developed to accomplish several interrelated objectives:

1.  To protect the Civil Service Retirement and Disability Fund;

2.  To ensure that overpayment debtors are treated equitably;

3.  To promote greater consistency in overpayment disposition decisions; and

4.  To facilitate efficient processing of overpayment cases.

In other words, the guidelines are intended to ensure that overpayments are handled in an efficient and effective manner that is, on the whole, fair to both the debtor and the Fund.  To the extent that there is conflict among the above objectives, the guidelines reflect necessary trade-offs designed to reach a reasonable balance.

Authority
OPM's waiver authority is based on 5 U.S.C. 8346(b) and 5 U.S.C. 8470(b), which states that payments may not be recovered when, in the judgment of the Office of Personnel Management, "the individual is without fault and recovery would be against equity and good conscience."

OPM's authority to compromise and to terminate or suspend collection action on CSRS or FERS debts is based on the Federal Claims Collection Act of 1966 (as amended).  The Federal Claims Collection Standards (4 CFR 101-105), which are regulations promulgated by GAO and Justice, provide additional guidance on the use of compromise, termination, and suspension.  The FCCS also provide standards on the collection of Government debts--e.g., due process procedures, methods of collection, assessment of interest and other charges--in accordance with the Debt Collection Act of 1982.

Dual Mandate
OPM is simultaneously operating under two mandates in the sphere of debt collection: the mandate to be aggressive and the mandate to be equitable.  The FCCS set forth the aggressive collection mandate:  "Each Federal agency shall take aggressive action, on a timely basis with effective follow-up, to collect all claims of the United States" (4 CFR 102.1).  On the other hand, OPM's waiver statute specifically directs that recovery shall not be made from without-fault debtors if it would be against equity and good conscience.  It is important to realize that there need be no conflict between these two mandates as long as OPM makes correct fault and equity determinations.

The FCCS in no way limit or diminish OPM's statutory waiver authority.  Since OPM has a 

ii

specific statute (and supporting regulations) applying to our claims collection activities, under the FCCS (4 CFR 101.4), OPM's waiver statute and regulations take precedence over the general guidance in the FCCS.  In other words, only that portion of the debt that OPM finds collectible after consideration under 5 U.S.C. 8346(b) or 5 U.S.C. 8470(b) is a valid claim of the United States.  Accordingly, the aggressive collection mandate applies only to that portion of the debt that OPM determines to be equitable to recover.

Even in applying the FCCS to the unwaived portion of a CSRS or FERS debt, it must be remembered that the FCCS provide a basic policy framework for collecting debts owed to the Government which must necessarily be adapted to the CSR program.  It was intended by GAO and Justice that detailed procedures developed to implement the FCCS should be tailored to fit the needs and experiences of the particular program under consideration.  (See Federal Register, Vol. 49, No. 48, pp. 8889-8890).  Thus, the extent or degree of OPM's aggressiveness in collecting CSRS or FERS debts must reflect the nature of the debts (often unknowingly incurred due to an administrative error), the character of the debtor population (often older and dependent on their CSRS or FERS annuity), and the purpose of the retirement programs (to provide financial protection to annuitants).

Use of Guidelines
It must be remembered that these guidelines are generally not hard-and-fast rules that are to be applied mechanically or mindlessly in all cases.  Each overpayment case is unique with its own set of circumstances and equities.  Reason and common sense should prevail over any particular guideline.  Most of the guidelines have flexibility built in to permit the exercise of individual judgment.  If a situation arises in which the guidelines as written do not permit an equitable result (to either the debtor or the Fund), the matter should be referred through appropriate channels to the Associate Director for Retirement and Insurance who has authority to make exceptions if the circumstances of a case so warrant.  It is anticipated that over time the guidelines will be refined and modified as experience with them reveals any flaws or omissions.

It should be emphasized that these guidelines are intended to communicate OPM policy concerning the disposition of overpayments.  Overpayment procedures are generally not addressed in the guidelines.  The absence of procedures in the guidelines does not diminish their importance.  Personnel involved in the disposition of overpayments should refer to the appropriate written guidance to ensure that correct procedures are followed (especially due process procedures).

The guidelines have general applicability to all CSRS and FERS overpayments except (1) any overpayment (or portion of an overpayment) collected through the Treasury payment reclamation process and (2) any overpayment caused by an unjustified and unwarranted personnel action, to the extent that the overpayment can be collected through a back pay adjustment under 5 CFR 550.806(e)(2).  Also, the guidelines do not apply to the collection of other (non-CSRS or FERS) Government claims via offset of CSRS or FERS payments.
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I. WAIVER
Statutory Authority:  5 U.S.C. 8346(b) and 5 U.S.C. 8470(b) - quoted in pertinent part below

"(b) Recovery of payments under this subchapter may not be made from an individual when, in the judgment of the Office of Personnel Management, the individual is without fault and recovery would be against equity and good conscience. . ."

"(b) Recovery of payments under subchapter II, IV, or V of this chapter may not be made from an individual when, in the judgment of the Office of Personnel Management, the individual is without fault and recovery would be against equity and good conscience. . ."

A. General
       Regulatory Authority:  5 CFR 831, Subparts M and N, and 5 CFR 845

1.
A CSRS or FERS overpayment debt must be waived if the overpayment debtor is without fault and recovery would be against equity and good conscience.  In other words, a waiver can only be granted if two tests are met: a without-fault test and an against-equity test.

2.    Overpayments debts may be waived in whole or in part.


(a)
Total waivers should be granted if the debtor is without fault for the entire overpayment  and recovery of any part of the overpayment would be against equity and good conscience.


(b)     Partial waivers should be granted if:

               (1)
the debtor is without fault for a particular part of the overpayment and recovery of that part would be against equity and good conscience; OR

               (2)
the debtor is without fault for the entire overpayment and recovery of a particular part of the overpayment would be against equity and good conscience.

3.    
Fraud.  Waiver is precluded if the overpayment was obtained by fraud or willful misrepresentation; e.g., the overpayment recipient caused the overpayment by purposely supplying information that he/she knew to be incorrect or by deliberately withholding information that he/she knew to be material.

4. Estates.  Waiver is precluded if the overpayment was made to an estate.  (However, waiver of recovery from an estate is allowed if the overpayment was directed to an annuitant who later died and whose liability for the overpayment was assumed by his/her estate.)  
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However, where the annuitant has already received reconsideration and waiver rights, they should not be offered again to the estate.

5.    
Pre-request Waivers.  Waivers are generally considered after a request for waiver has been received from the debtor; however, waivers may be considered and approved prior to a debtor request if, in the judgment of the appropriate approving official (see guideline I.A.7), the circumstances of the case clearly warrant waiver.  (See guidelines I.B.11 and I.C.2.)

If an overpayment debtor requests reconsideration, but not waiver, and in the course of reviewing the reconsideration request it becomes clear that the debtor is without fault, a pre-request waiver should be considered and granted if all the conditions for a waiver are fulfilled.   If all the conditions for a waiver are not fulfilled, the reconsideration letter should not address the waiver issue.

6.    
Blanket Waivers.  A group of overpayment debts may be waived en masse under certain circumstances.  (See guidelines I.B.12 and I.C.3.)

7.    
Approval Authority.  A decision to grant a waiver must be approved by an official who has authority to waive the amount under consideration as set forth in an official written directive from the Associate Director for Retirement and Insurance.

8.    
Underpayments.  If, in the course of establishing a debt for collection, it is discovered that an individual has been both overpaid in one action or period and underpaid in another action or period, the amount of the "debt" subject to recovery or waiver is determined by subtracting the amount of the underpayment from the amount of the overpayment.  Where there is evidence that the debtor has filed for bankruptcy, refer the case to Retirement Policy Division before establishing the amount of the debt.

In cases where a portion of the debt accrued more than 10 years before recovery is initiated, the underpayment offset must be applied against the balance of the overpayment remaining within the 10-year administrative offset limitation.  (See V.D.2.)

9.    
Underdeductions.  An underdeduction of insurance premiums from an individual's annuity results in an overpayment, which is subject to recovery or waiver.  (Note: An insurance underdeduction results in a two-tiered liability:  the annuitant owes the retirement fund and the retirement fund owes the applicable insurance fund.  Regardless of whether the annuitant's debt to the retirement fund is collected, the insurance fund must immediately be made whole by transferring the amount underdeducted from the retirement fund to the appropriate insurance fund.)

10.  
Limitation. OPM may only waive amounts actually overpaid. The statutory waiver authority does not extend to providing relief--however equitable--in cases where no overpayment has been made.  For example, there is no basis for using OPM's waiver authority to refund insurance premiums properly withheld from an individual's annuity payments.  Similarly, OPM's waiver authority cannot be invoked to waive collection of a deposit or redeposit owed to the retirement fund, even if OPM failed to collect the deposit or redeposit via withholding from a payment as specified by the depositor.  (See also I.E.8.)

B.    Fault
      Regulatory Authority:  5 CFR 831.1402 and 5 CFR 845.302

1. The without-fault test is the first hurdle in the waiver decision making process.  An 

overpayment debtor shall be found without fault if he/she performed no act of commission or omission that resulted in the overpayment; i.e., his/her action or inaction did not cause or contribute to the overpayment or to continuation of the overpayment.

2. Errors and delays by OPM or other Federal agencies, per se, do not justify a without-fault 

finding.  A without-fault finding is based on whether the debtor is without fault, not whether OPM or another Federal agency is at fault.  A debtor may be partly at fault even though an OPM or agency mistake was the major cause of the overpayment.  (Note: An OPM or agency error may indirectly have a bearing on whether an individual is without fault by influencing a knowledge determination under guideline I.B.4.  In addition, errors and delays by OPM may be a factor in determining whether recovery would be against equity and good conscience.  See guidelines in subsection I.F on otherwise inequitable recovery.)

3.   In general, an individual is not without fault if:

(a) the overpayment resulted because the individual provided incorrect information  

                     that he/she should have known to be incorrect;

(b) the overpayment resulted because the individual failed to disclose material facts in  

                     his/her possession that he/she should have known to be material;


(c) he/she accepted a payment which he/she knew to be erroneous; or


(d) he/she accepted a payment which he/she should have known to be erroneous.

(Note: The phrase "should have known" can be interpreted as "could have reasonably been expected to know.")

4.
 Factors to Consider in a Knowledge Determination.  A determination as to whether an individual "knew" or "should have known" something should take into account the individual's age, physical and mental condition, and/or the nature of the information supplied to him/her by OPM or a Federal agency.  The "nature of information" mitigation factor may be interpreted to include the following considerations:

(a)   whether OPM (or other agency which the individual had reasonable cause to  

                      believe was connected with the administration of the CSRS or FERS retirement 

                      programs) provided erroneous information; and


(b)  whether OPM failed to respond to an inquiry by the debtor as to the correctness of   

                            payment(s) and, thus, caused the debtor to reasonably believe that the payment(s)   

                            was correct.

5.
Basis for Knowledge Determination.  In general, a finding that an individual "knew" or "should have known" something (e.g., that a payment was erroneous) may be made only in the following situations:

(a) There is some evidence in the individual's case file or other OPM records to 

                     justify such a finding (e.g., a form filled out by the debtor containing incorrect  

                     information, a written admission that he/she knowingly accepted an erroneous 

                     payment, or some indication that the debtor was previously given information that 

                     should have made him/her aware that the payment was erroneous); or



(b)
The payment was far in excess of the amount to which the individual was entitled and which the individual could have reasonably expected to receive (e.g., an individual receives a significant unexplained increase in his/her annuity which he/she could not have reasonably believed to be correct); or



(c)
The individual was not entitled to any CSRS or FERS payments and could not have reasonably believed himself/herself to possess any entitlement.



If OPM has a reasonable basis for believing that the debtor knew or should have known something, the burden shifts to the debtor to prove otherwise.  (See guideline I.G.2.)

6.
        Prompt Notification Exception.  Individuals who accept a payment in excess of the amount to which they are entitled will automatically be found without fault, regardless of whether they knew or should have known that the payment was erroneous, if they promptly contact OPM and question the correctness of the payment.  In general, an individual must contact OPM within 60 days of the receipt of the overpayment--i.e., a one-time prompt notification requirement.  (Note: This rule provides an exception to the general rules cited above (I.B.3) by allowing certain persons who knowingly accept overpayments to be found without fault if they demonstrate good faith by promptly bringing the overpayments to OPM's attention.  However, the fact that they suspected or knew that they had received an overpayment--as evidenced by their contacting of OPM--will have a bearing on equity and good conscience determinations.  See the Set-Aside Rule, guideline I.C.4.)

7.
       
Elections Requiring Retroactive Adjustments.  If an overpayment debt is caused by a retroactive adjustment resulting from an annuitant's election of different entitlements, the debtor generally should be automatically found without fault.  The fact that the overpayment resulted from a voluntary election generally will preclude a finding that recovery is against equity and good conscience.



(Note: (a) If the election was intended to have prospective effect--i.e., it affected only annuity payments made after the election--but a retroactive adjustment was required due to untimely processing of the election by OPM, recovery will generally be equitable; see guideline I.C.4 [Set-Aside Rule] or guideline I.C.5(a) [Automatic Not-Against-Equity Findings], depending on whether or not the retroactive adjustment is made within 120 days of the effective date of the election.



(b) If the election was retroactive from the outset--i.e., it affected annuity payments made prior to the election--then recovery is always equitable unless the election is "remedial"; see guideline I.C.5(d) [Automatic Not-Against-Equity Findings].  A remedial election is one that has retroactive effect because the annuitant was improperly denied the opportunity to make this election at an earlier date; e.g., AFGE V. Devine survivor elections, survivor elections initially denied but later allowed on appeal, certain OWCP elections where scheduled awards are changed retroactively to nonscheduled awards, and retroactively corrected elections affecting an annuitant's FEHB enrollment under 5 CFR 890.103(b).  Depending on the specific circumstances of the case, waiver may be appropriate in remedial election cases.)

8.
Claim of Contact.  If an individual claims that he/she contacted OPM (e.g., to obtain information, to report an overpayment, or simply to inquire about the correctness of a payment), his/her claim should preferably be supported by written evidence in the case file or other OPM records (e.g., copy of debtor's letter or record of telephone conversation).  If there is no such written evidence, the debtor's claim may be accepted if he/she provides a reasonable and credible description of the asserted contact.  The debtor should identify the OPM employee or office with which contact was made and provide the approximate date of the contact.

9.

The fault issue should be examined thoroughly in all cases but especially where the overpayment debt exceeds $1,000.00.  Close scrutiny of the fault issue in cases involving large-value overpayments is necessary to protect the fund.

10.
The Assistant Director for Retirement Programs may direct that additional attention be given to the fault issue in specific types of cases if, in his/her judgment, circumstances warrant it.

11.
Pre-request Fault Findings.  Fault determinations are generally made after a request for waiver has been received.  However, a fault determination may be made prior to a waiver request if the circumstances of the case are such that, in the judgment of the appropriate approving official, a waiver should be granted without waiting for a request for waiver by the debtor.  (See I.A.5.) (Note: If a pre-request examination of the fault issue results in an at-fault finding, this finding shall be considered a preliminary decision.  The debtor shall not be precluded from requesting waiver.  Upon such a request, the fault finding shall be reexamined.)

12.
Blanket Without-Fault Findings.  A situation may arise wherein it is appropriate to find a group of overpayment debtors without fault en masse.  The Associate Director for Retirement and Insurance has authority to make such blanket without-fault findings if all of the following conditions are met:



(a)
The overpayments were caused solely by an OPM (or other Government agency) administrative error;



(b)
As a group, the overpayment recipients showed good faith throughout the period of the overpayment (e.g., there are sound reasons for presuming that the individuals in the group were unaware that the overpayments were being made);



(c)
Each case involves a similar fact situation that justifies a blanket fault decision; and



(d)
Each overpayment is less than $500.

(Note: A blanket without-fault finding involving overpayments larger than $500 may be approved by the Associate Director for Retirement and Insurance.)

C.  Equity and Good Conscience - General

Regulatory Authority: 5 CFR 831.1403 and 5 CFR 845.303

1.

The against-equity test is the second hurdle in the waiver decision making process.  Recovery is against equity and good conscience if:



(a)
recovery would cause financial hardship to the overpayment debtor;

  (b)
the overpayment recipient can show that he/she relied on the overpayment to his/her detriment; or



(c)
recovery would otherwise be unconscionable (i.e., inequitable) under the circumstances.

2.
Pre-request Against-Equity Findings.  Against-equity determinations are generally made after a request for waiver has been received.  However, an against-equity determination may be made prior to a waiver request if the circumstances of the case are such that, in the judgment of the appropriate approving official, a waiver should be granted without waiting for a request for waiver by the debtor.  (See I.A.5.)  (Note: If a pre-request examination of the equity and good conscience issue results in a finding that recovery would not be against equity, this finding shall be considered a preliminary decision.  The debtor shall not be precluded from requesting waiver.  Upon such a request, the equity and good conscience issue shall be reexamined.)

3.
Blanket Against-Equity Findings. A blanket determination that recovery of a group of overpayment recipients' debts would be against equity and good conscience may be made upon the approval of the Associate Director for Retirement and Insurance.  Such a blanket against-equity finding should be made only if all of the following conditions are met:



(a)
The overpayments were caused solely by an OPM (or other Government agency) administrative error;



(b)
As a group, the overpayment recipients showed good faith throughout the period of the overpayment (e.g., there are sound reasons for presuming that the individuals in the group were unaware that the overpayments were being made); and



(c)
Each case involves a similar fact situation that justifies a blanket against-equity decision.



(Note: The relevant facts under (c) are those relating to the equity and good conscience criteria listed in I.C.1, including facts pertaining to the character of the debtor population and the nature of the administrative error.  The making of a blanket against-equity finding does not require a determination that each case warrants an against-equity finding on its individual merits; it does require that the circumstances clearly show that an against-equity finding is appropriate in the overwhelming majority of the cases, thus, making it reasonable to presume that the finding is appropriate in all cases.)

4.
Set-Aside Rule.  Individuals who are aware that they are receiving overpayments are obligated by the principles of equity and good conscience to set aside the amount overpaid pending recoupment by OPM.  Thus, an individual who accepted a payment which he/she suspected or knew to be erroneous but who is found without fault under the Prompt Notification Exception (I.B.6) is obliged to set the overpaid money aside pending recovery by OPM.  Likewise, an individual who is found without fault under guideline I.B.7 for an overpayment resulting from untimely processing of a voluntary election is expected to set the overpaid money aside pending recoupment.  (See also I.C.5(a) below.)  Unless there are exceptional circumstances, recovery by OPM in these cases is not against equity and good conscience.  (Note: Exceptional circumstances would involve extremely egregious errors or delays by OPM--e.g., a failure to issue a written decision within 4 years of a debtor's request for waiver.  [See I.F.1 and I.F.3.]  Financial hardship is not an exceptional circumstance.)

5.
Automatic Not-Against Equity Findings.  Recovery of overpayments occurring under the specific circumstances listed below is not contrary to the principles of equity and good conscience:



(a)
overpayments caused by a retroactive adjustment resulting from the untimely processing of a voluntary election of different entitlements under law, if the adjustment is made within 120 days of the effective date of the election;



(b)
overpayments caused by an overestimate of interim special pay, to the extent that the overpayment is recouped from the total annuity payable on the first day of the month following (i) the last advance payment or (ii) the date the formal determination is made, whichever is later;



(c)
overpayments caused by a retroactive entitlement to benefits from the Office of Worker's Compensation Programs (OWCP), to the extent that the overpayment is recouped from accrued OWCP benefits;



(d)
overpayments caused by a nonremedial voluntary election with a retroactive effective date (i.e., an effective date preceding the election); for example, post-retirement alternative annuity elections that are retroactive to the annuity commencing date.  (Note:  See guideline I.B.7 regarding remedial elections.)

These types of overpayments are not subject to further waiver consideration.

D.    Financial Hardship
Regulatory Authority:  5 CFR 831.1403(a)(1), 1404, 1405, and 5 CFR 845.303(a), 304 and 305

1.

Financial hardship may be deemed to exist in--but not limited to--those situations where the overpayment debtor needs substantially all of his/her current income and liquid assets to meet current ordinary and necessary living expenses.  (Note: OPM's regulations on financial hardship do not preclude consideration of non-liquid assets; however, they do state that "primary emphasis" should be placed on liquid assets and current income.)

2.

The individual's financial ability to pay at the time collection is scheduled should be considered in determining whether recovery would cause financial hardship.  Thus, in addition to current income and expense levels, anticipated changes in income and expenses during the projected period of collection may be considered.  The debtor may anticipate, in the near future, additional income (e.g., pending inheritance or entitlement) or a loss of income (e.g., loss of job).  Likewise, he/she may anticipate incurring additional expenses (e.g., medical expenses) or reductions in expenses (e.g., liquidation of a debt).  (Note: If future additional income would permit recovery of a debt that would otherwise be waived, collection action may be suspended to permit a later recovery.  See section III.)

3.
Current Income.  Current income includes income from all sources which may reasonably be considered currently available for the individual's use (e.g., gross wages, government benefits, net investment income, net business income).  This includes income to other family members if their expenses are included in the expenses reported by the overpayment debtor.  However, income generated by an asset that the debtor will be forced to surrender in order to make repayment should not be considered.  (In other words, investment income should be excluded if the investment is liquid and is being considered as available for debt repayment.  See guidelines I.D.6 and I.D.8.)

4.
Exempt Assets.  Assets exempt from execution under State law should not be considered in determining whether recovery would impose a financial hardship.  Exempt assets generally include the following:  a home which the person maintains as the principal family domicile, family automobile, work tools, clothing, and household furnishings.

5.
Non-Liquid Assets.  Non-liquid assets should generally not be considered in a financial hardship determination unless those assets are so substantial that it offends the conscience to ignore them.  However, if the debtor converts liquid assets to non-liquid assets after receiving notice that an overpayment was made in order to avoid repayment of the debt, those non-liquid assets should always be considered.  (Note: Individual Retirement Accounts and other similar retirement savings accounts are classified as non-liquid assets for waiver purposes.)

6.
Liquid Assets.  A liquid asset is an asset that is readily convertible into cash (with little or no loss of value) or that already consists of cash.  Thus, liquid assets include cash on hand, checking accounts, savings accounts, certificates of deposit, mutual funds, and marketable securities (e.g., stocks and bonds).  Since liquid assets constitute an emergency fund for most people, we should generally not treat all of a debtor's liquid assets as available for debt repayment.  (This is especially true of older people for whom liquid assets often represent a precious "nest egg.")  The amount of liquid assets that is treated as unavailable will depend on the individual's overall financial status.  (See guideline I.D.8.)

7.
Ordinary and Necessary Living Expenses. An individual's ordinary and necessary living expenses include rent, mortgage payments, utilities, maintenance, food, clothing, insurance (life, health, and accident), taxes, installment payments (on debts previously incurred), medical expenses, support expenses when the individual is legally responsible, and other miscellaneous expenses which the individual can establish as being ordinary and necessary.  (The burden is on the overpayment recipient to show that miscellaneous expenses are normal and needed for a legitimate purpose--e.g., necessary transportation costs.  Reviewers should apply a standard of reasonableness; i.e., would a reasonable person accept the expenses as being ordinary and necessary?)  In most circumstances, ordinary and necessary living expenses do not include investment-related (i.e., purchase and maintenance costs of investments), charitable contributions, gift expenses, monthly savings account expenses, or recreational expenses.  (Note:  A finding that a type of expense is ordinary and necessary does not mean that the amount of the expense is ordinary and necessary.  See guideline I.D.11.)

8.
$5,000 Liquid Asset Guide.  As a general guide, $5,000 of liquid assets should be considered unavailable for debt repayment.  In other words, only liquid assets in excess of $5,000 should generally be considered available in making a financial hardship determination.  (Note:  It may be appropriate to "protect" more than $5,000 if the debtor's expenses exceed income or if the debtor has significant current liabilities that are not reflected in expenses.  On the other hand, it may be appropriate to protect less than $5,000 if the debtor is young and working and, thus, in a position to accumulate more liquid assets.  See guideline I.D.6.)

9.
$50 Income/Expense Margin.  A debtor shall generally be deemed to need "substantially" all of his/her current income to meet current ordinary and necessary expenses if his/her monthly income does not exceed monthly expenses by more than approximately $50 after including repayment of the overpayment as an expense.  In other words, $50 of "emergency expenses" will be added to the total of living expenses that have been submitted by the debtor and determined to be ordinary and necessary.  The amount of the monthly income/expense margin that is available for debt repayment is the difference between current income and the adjusted living expenses (i.e., ordinary and necessary living expenses plus $50).  (Note:  Depending on the amount of available liquid assets, a financial hardship finding may not be warranted despite a zero or negative monthly income/expense margin.)

10.
Poverty Thresholds.  Collection of an overpayment will generally be deemed to impose a financial hardship if (1) the individual's current income is less than or equal to the applicable poverty threshold, as calculated by the Bureau of the Census, and (2) available liquid assets are not sufficient (taking into account current ordinary and necessary living expenses) to repay the overpayment debt.

11.
Financial Resources Questionnaires.  Debtors should generally submit a complete Financial Resources Questionnaire (FRQ) to support requests for waiver on the basis of financial hardship.  However, an FRQ is not an absolute prerequisite if there is sufficient information available to justify a finding of financial hardship--in other words, there is reliable information that clearly shows that the debtor is incapable of repaying the debt (e.g., debtor is on welfare).  On the other hand, a complete FRQ should be sought before rejecting a claim of financial hardship (i.e., the debtor should be given a reasonable opportunity to provide the missing information).  If there is information on the FRQ (e.g., expense levels) that appears incorrect or unreasonable and that is important in resolving the financial hardship issue, corroborating evidence (or reasonable explanations if evidence is not available) should generally be sought from the debtor.  However, verification is not required if it is determined that the cost of obtaining the evidence (with due consideration for any delay in recovery) exceeds the affected amount of the debt.

12.
Reopening the Financial Hardship Issue.  Our policy is not to reopen a closed waiver case.  If a debtor's financial circumstances have changed so drastically that the set rate of collection now imposes a severe financial hardship, consideration should be given to one of the following:  lowering the installments (subsection V.C), compromise (section II), suspension (section III), or write-off (section IV).

13.
Partial Waiver.  A partial waiver should be granted to a without-fault debtor on the basis of financial hardship if total recovery would impose a financial hardship but a partial recovery would not.  For example, if there is no available income/expense margin and if available liquid assets are not sufficient to repay the debt, a partial waiver may be appropriate.

E.     Detrimental Reliance

Regulatory Authority:  5 CFR 831.1403(a)(2) and 5 CFR 845.303(b)

1.
Detrimental reliance occurs when the overpayment recipient relinquishes a valuable right or changes positions for the worse because of the erroneous payment or because of notice that such payment would be made.

2.
The financial circumstances of the overpayment recipient (i.e., his/her ability to repay the overpayment debt) are not relevant to a detrimental reliance determination.

3.    
Detrimental Reliance Criteria.  To justify waiver, the loss of a right or a change of position must be:


(a)
directly caused by the overpayment or notice that such payment would be made (i.e., loss or change would not have otherwise occurred);


(b)
detrimental to the overpayment recipient;


(c)
material (i.e., significant enough to warrant the waiver); and


(d)
irrevocable (i.e., the forfeited right cannot be recovered, the change of position cannot be reversed).

4.    
Loss of Valuable Right.  A valuable right is a privilege, claim, entitlement, or benefit that has monetary worth.  Detrimental reliance occurs when an overpayment recipient relinquishes a valuable right because of the overpayment and is unable to recover that right.  The extent of detrimental reliance depends on the monetary value of the lost right.  (See guidelines I.E.8 and I.E.9.)  Two general examples are provided below for purposes of illustration:


(a)
An overpayment caused an individual to give up a job.  Income from that job is permanently lost.  No retroactive restoration is possible.  (If the individual cannot get the former job back or secure similar employment after being advised of the overpayment, there may also be a prospective loss.)

(b)   The overpayment caused an individual to not apply for a benefit to which he/she was 
              entitled.  The benefit payments that he/she would have received in absence of the  

              overpayment cannot be recovered. 

5. Change of Positions for the Worse.  An individual changes positions for the worse when 

       he/she is left in a worse financial position after recovery than prior to the receipt of the 

       overpayment.  In different words, an individual changes position for the worse when his/her 

       financial position after recovery is worse than it would have been had he/she never received 

       the overpayment in the first place.  To justify waiver, this detrimental change must be (1) 

      directly caused by the overpayment, (2) material, and (3) irrevocable.  For example, an 

      individual may generally be considered to have changed positions for the worse when:


(a)
the overpayment caused him/her to make expenditures that he/she would not have otherwise made;


(b)
the overpayment caused him/her to assume new liabilities or obligations that he/she would not have otherwise assumed; or


(c)
the overpayment caused him/her to give up or lose a source of income that he/she would have otherwise retained.

The amount of the waiver depends on the degree to which the individual's position was changed for the worse.  (See I.E.3(c) and I.E.9.)

(Note: The concepts of losing a valuable right and changing positions for the worse can often simultaneously apply to the same situation.  For example, a person who surrenders a source of income because of the overpayment may have both lost a valuable right and changed positions for the worse.)

6.
Generally, an individual does not change positions for the worse when, for example:


(a)
the overpayment is used to pay existing debts or obligations (unless the individual is using the overpayment to pay existing debts that would have been paid using a source of income lost because of the overpayment);


(b)
the overpayment is used to pay living expenses that would have been incurred even if there had been no overpayment (unless the individual is using the overpayment to pay living expenses that would have been paid using a source of income lost because of the overpayment);


(c)
the overpayment is used to make an investment that proves productive and profitable for the overpayment recipient; or


(d)
the overpayment is used to acquire property of value for which the debtor retains ownership and which can be resold to allow repayment of the debt.

(Note:  Losses from a sale of property acquired using the overpayment and sold to make repayment may be deducted from the overpayment debt if the debtor has otherwise proven justifiable reliance.)

7.     Proof of Detrimental Reliance. It is the debtor's responsibility to prove that the overpayment directly caused him/her to lose a valuable right or to change positions for the worse. This proof should normally be something more than a mere statement by the debtor claiming causation and detrimental impact. The debtor should be able to provide, if requested, facts, evidence, and reasonable explanations supporting his/her assertions. 

       For example, if the debtor claims that an overpayment caused him/her to make a certain 

       expenditure, he/she could be asked to:


(a)
provide evidence regarding the nature, amount, and time of the expenditure; 


(b)
provide information on his/her financial status at the time of the expenditure in question; 


(c)
provide details regarding any relevant contacts with OPM (name of OPM contact, approximate date of contact, nature of information, etc.); 


(d)
show a justifiable basis for his/her reliance on the overpayment; 


(e)
explain why the given expenditure would not have been incurred in the absence of the overpayment; 


(f)
explain why the expenditure is irrevocable; and 


(g)
show how recovery will leave him/her in a worse financial position than he/she would have been in had there been no overpayment.

(Note:  A debtor's claim that an overpayment caused him/her to lose a valuable right or to change positions for the worse should be rejected if there is substantial proof that the debtor knew or strongly suspected that the payment in question was erroneous: e.g., debtor inquired as to correctness of the payment. See I.C.4.)

8.
OPM's waiver authority does not allow it to provide equitable relief if no overpayment was made and yet notice of an entitlement created an expectation of payment that caused an individual to lose a valuable right or to change positions for the worse.  OPM may only waive amounts actually overpaid.  Likewise, if the monetary value of the lost right or the detrimental change in positions exceeds the amount of the overpayment, OPM has no authority to provide additional relief beyond a waiver. (See I.A.10.)

9.    
Partial Waiver. If the detrimental reliance is not material when compared to the total size of the overpayment, a partial waiver--that appropriately reflects the degree of detrimental reliance--may be granted.

F. Otherwise Inequitable Recovery

Regulatory Authority:  5 CFR 831.1403(a)(3) and 5 CFR 845.303(c)

1. When a without-fault overpayment recipient does not meet the financial hardship or 

detrimental reliance requirements, waiver may still be granted if, in OPM's judgment, the circumstances of the case clearly make recovery inappropriate on other equity grounds.  See guidelines I.F.3 below.  In addition, under exceptional circumstances, gross or egregious errors and/or delays by OPM may lead to a finding by OPM that it is inequitable to recover an overpayment. (Granting a waiver based on egregious errors or delays requires a determination that OPM's handling of a case was so offensive--so monstrously harsh and shocking to the conscience--that one's sense of equity forbids recovery.)

2.    
Approval Authority. Against-equity findings that are based solely on the otherwise-inequitable-recovery criterion must be approved by the Associate Director for Retirement and Insurance, the Deputy Associate Director,  or the Assistant Director for the Office of Retirement Programs (ORP), regardless of the amount of the waiver, unless those findings are made under guidelines I.F.3.  Waivers under guideline I.F.3 may be made by the Chief, Reconsideration and Appeals Division or the Chief, Retirement Policy Division, even if the amount waived as a result of those findings exceeds their normal approval authority.

3.   
Delay-in-Response Rule. Recovery of an overpayment debt is deemed to be inequitable if the Reconsideration and Appeals Division has failed to respond (with a decision) to a without-fault debtor's request for waiver and/or reconsideration within 4 years of the date of the debtor's request. (This does not mean that a finding of inequitable recovery is absolutely precluded if the delay is less than 4 years; it simply means that a delay of less than 4 years will not automatically be presumed to render recovery inequitable.)

G. Burden of Proof
Regulatory Authority:  5 CFR 831.1407 and 5 CFR 845.307

1.    
Burden of OPM.  OPM must establish by the preponderance of the evidence that an overpayment occurred. The term "preponderance of the evidence" has been variously defined by the courts as follows:


-
the greater weight of evidence; 


-
that evidence which best accords with reason and probability; 


-
the evidence of greater convincing force or power; 


-
evidence which is more credible and convincing to the mind than that offered in opposition to it; 

-
that degree of evidence which outweighs all the evidence to the contrary;


-
evidence sufficient to incline a reasonable and impartial mind to one side of an issue; 


-
evidence that proves with reasonable certainty that an asserted fact is more probably true than not true.

2. Burden of Overpayment Debtor.  The overpayment recipient must establish by substantial evidence that he/she is eligible for waiver.  The term "substantial evidence" has been defined in the courts as follows: 

· evidence furnishing a substantial (solid) basis in fact from which the fact  

             in issue can be reasonably inferred;


-
     such relevant evidence as a reasonable mind might accept as adequate to support a conclusion;


-
evidence which a rational and reasonable person would accept as sufficient to support a conclusion that the matter asserted is true.

Once the overpayment recipient has submitted evidence that he/she is eligible for waiver, the burden will shift to OPM to refute the evidence (i.e., to show that it is not substantial) and to justify a denial of waiver.

(Note: A preponderance of the evidence is a higher evidentiary standard than substantial evidence--i.e., substantial evidence is "less than a preponderance."  A key distinction appears to be that the preponderance standard involves comparing the weight of evidence on both sides of an issue while the substantial standard requires only that the asserted fact be reasonably inferred from the available evidence.  Thus, an assertion may meet the substantial evidence standard (because it is a reasonable inference) even though an opposing assertion may be supported by slightly stronger evidence (which, though, stronger, does not discredit the reasonableness of the other assertion).

II. COMPROMISE
Regulatory Authority:  4 CFR 101, 102.12, 103, 5 CFR 831, Subpart M, and 5 CFR 845, Subpart B

A. General
1.
The debtor has the right to request a compromise--i.e., an adjustment of the total amount of the overpayment debt to be collected.

2.
A compromise may be initiated by authorized OPM personnel if the debtor fails to request a compromise.  (The Chief of the Reconsideration and Appeals Division may authorize his subordinates to initiate compromise of debts covered by this section.  However, to be binding, a compromise must be approved by an official who has authority to compromise the amount under consideration as set forth in an official directive from the Associate Director for Retirement and Insurance.)

3.
OPM's authority to compromise debts is limited to non-fraud debts not exceeding $100,000 (exclusive of interest, penalties, and administrative costs).  If the debt exceeds $100,000, authority to accept a compromise rests solely with the Department of Justice.  If the debt exceeds $100,000 and OPM wishes to compromise, it should examine the compromise issue, make a preliminary decision (recommendation) to compromise, and refer the case to the Department of Justice for approval.  (Note: The $100,000 limit applies to a single debtor; i.e., each debt or combination of debts for the same individual must be under $100,000.  Debts may not be subdivided to avoid the monetary ceiling.  However, a partial waiver legitimately changes the amount of the debt; thus, the portion waived may be disregarded in applying the $100,000 limit.  In addition, any amount already recovered should be deducted from the original debt before applying the  $100,000 limit.)

4.
OPM does not have authority to compromise any debt that involves an indication of fraud, the presentation of a false claim, or misrepresentation on the part of the debtor.  Only the Department of Justice has authority to compromise such debts.  However, Justice may return these debts to OPM for collection under the administrative collection procedures.

5.
Although debtors should be encouraged to make the payment of a compromise in a single lump sum, installment payments may be accepted if necessary (e.g., if a lump sum payment would cause undue financial hardship).  However, an installment payment plan should be backed by a legally enforceable agreement that, upon default in the payment of any installment, allows reinstatement of the prior indebtedness (less sums paid thereon) and acceleration of the balance due.

6.  
In general, the debtor should be required to submit a Financial Resources Questionnaire   

                (FRQ) if a proposed compromise is based on the inability-to-pay standard (see II.B.2); 

                 however, an FRQ is not absolutely required if there is other reliable information that clearly 

                 shows that the debtor is unable to pay within a reasonable time.

7.  
Approval Authority.  A decision to terminate collection of part of an overpayment debt under OPM's jurisdiction must be approved by an official who has authority to write off the amount in question as set forth in an official written directive from the Associate Director for Retirement and Insurance.

B.  Compromise Standards
1.
A debt may be compromised (i.e., partially written off) for one or more of the following reasons:


(a)
the debtor is unable to pay the full amount within a reasonable time (see II.B.2);


(b)
the debtor refuses to pay the debt in full and there is real doubt regarding the Government's ability to enforce collection in full within a reasonable time by enforced collection proceedings--e.g., administrative or salary offset or litigation by the Department of  Justice (see II.B.3);


(c)
there is a real doubt concerning the Government's ability to prove its case in court for the full amount claimed, either because of the legal issues involved or a bona fide dispute as to the facts (see II.B.4);


(d)
the cost of collecting the debt does not justify the enforced collection of the full amount (see II.B.5).

2.  Inability to Pay Within a Reasonable Time
(a)
In determining the debtor's inability to pay, the following factors, among others, may be considered:



(1)
age and health of the debtor; 



(2)
present and potential income; 



(3)
inheritance prospects; 



(4)
the possibility that assets have been concealed or improperly transferred by the debtor; and 



(5)
the availability of assets or income which may be realized by enforced collection proceedings.

(Note: The concepts of inability to pay and financial hardship (as found in waiver subsection I.D) are similar but not equivalent.  Basically, the inability-to-pay standard is stricter than the financial hardship waiver standard.  For example, in making an inability-to-pay decision, a $1,000 protected base of liquid assets may be more appropriate than a $5,000 base.)

(b)
A determination as to what constitutes a reasonable time in a particular case should be based on the debtor's ability to pay and the circumstances of the overpayment (e.g., the degree of debtor fault as compared to agency fault).  It should be remembered that it is not the intent of the Federal Claims Collection Standards to create a "perpetual debtor."

3.     Inability to Enforce Collection by Litigation.  In determining the Government's ability to enforce collection, consideration should be given to the applicable exemptions available to the debtor under State and Federal law.  A compromise based on the inability to enforce collection should be for an amount that bears a reasonable relation to the amount that can be recovered by enforced collection procedures, with due regard for the time which it will take to effect collection.

4.    Litigative Probabilities.  The amount of a compromise based on a real doubt concerning the Government's ability to prove its case in court should fairly reflect the following:


(a)
the probability of prevailing on the legal question involved; 


(b)
the probabilities with respect to full or partial recovery of a judgment; 


(c)
the probable amount of court costs and attorney fees that may be assessed against the Government if it is unsuccessful in litigation; 


(d)
the availability of witnesses and other evidentiary support for the Government claim; and 


(e)
related pragmatic considerations.

5.    
Cost of Collection.  The amount of a compromise based on the cost of collecting the debt may reflect an appropriate discount for the administrative and litigative costs of collection, paying heed to the time that it will take to effect collection.  Collection costs may be a substantial factor in the settlement of small debts, but normally will not carry great weight in the settlement of large debts. (Costs should be included only if there is a substantial likelihood that they will actually be incurred in the particular case.)

The fact that the cost of collecting any one debt may exceed the amount of the debt does not necessarily mean that the debt should be compromised.  In determining whether the cost of collecting justifies collection of the full amount, it is legitimate to consider the positive effect that aggressive collection of some debts may have on the collection of other debts.  The practical benefits of vigorous collection of a small debt may include a demonstration to other debtors that resistance to payment is not likely to succeed.

6.    
Automatic Approval of Compromise Requests. A compromise request may be automatically approved if the amount not collected--i.e., the amount written off--under the proposed compromise falls under the applicable automatic write-off limit established by the Associate Director.  (See IV.B.2. Note: Write-off limits do not need to be applied if, in the judgment of the Assistant Director with jurisdiction for the debt, the benefits of inducing payment from other debtors through collection outweigh any case-specific cost considerations.)

III. SUSPENSION
Regulatory Authority:  4 CFR 101, 104, 5 CFR 831, Subpart M, and 5 CFR 845, Subpart B

A.  General
1.
In general, OPM's authority to suspend (i.e., stop temporarily) collection action on debts is limited to non-fraud debts not exceeding $100,000 (exclusive of interest, penalties, and administrative costs).  If the debt exceeds $100,000, authority to suspend collection generally rests solely with the Department of Justice.  (See III.A.2.)  If the debt exceeds $100,000 and evaluation indicates that suspension is appropriate but not within OPM's authority, the matter must be referred to the Justice Department.  If it is determined that suspension is not warranted, Justice Department approval is not required.  (Note: The $100,000 limit applies to a single debtor; i.e., each debt or combination of debts for the same individual must be under $100,000.  Debts may not be subdivided to avoid the monetary ceiling.  However, a partial waiver legitimately changes the amount of the debt; thus, the portion waived may be disregarded in applying the $100,000 limit.  In addition, any amount already recovered should be deducted from the original debt before applying the $100,000 limit.)

2.    
Exception to the $100,000 Limit.  A debtor should be given an opportunity to request (and receive if timely requested) waiver consideration, debt reconsideration, and Merit Systems Protection Board (MSPB) review before any collection action can be commenced.  Therefore, OPM is required to suspend collection on non-fraud debts exceeding $100,000 until the waiver/reconsideration/appeal process has run its course.  (See III.B.1(c) which sets forth same standard for debts less than or equal to $100,000.)  Justice does not have authority to take action on such debts until OPM (and/or MSPB) has made a final determination as to what portion of the debt can be equitably collected.

(Note: This exception is not explicitly provided for in the Federal Claims Collection Standards (FCCS) section on suspension (4 CFR 104); however, it is based on 4 CFR 101.4, which provides that laws and implementing regulations which are specifically applicable to the claims collection activities of a particular agency take precedence over the FCCS.  OPM is required under its waiver statutes (5 U.S.C. 8346(b) and 5 U.S.C. 8470(b)) to forego recovery of payments until it can be determined if the individual is without fault and recovery is against equity and good conscience.  Such a determination cannot be considered final until the individual is given the opportunity to appeal to the MSPB as required under 5 U.S.C. 8347(d) and 5 U.S.C. 8461(e)(1).  Even if the debtor requests only reconsideration (of debt existence or size), suspension is required; when an individual has raised doubts about a debt, OPM has an obligation under 5 U.S.C. 8346(b) and 5 U.S.C. 8470(b) to reconsider the debt before making recovery.  In other words, if the debt were invalid or incorrect, clearly the individual would be without fault and recovery would be against equity and good conscience.)

3. 
OPM does not have authority to suspend the collection of any debt as to which there is an indication of fraud, the presentation of a false claim, or misrepresentation on the part of the debtor.  Only the Department of Justice has authority to suspend collection of such debts.  However, the Department of Justice may return the debt to OPM for handling under administrative collection procedures.

4.    
Approval Authority.  A decision to suspend collection of an overpayment debt under OPM's jurisdiction must be approved by an official who has authority to suspend collection of the amount in question as set forth in an official written directive from the Associate Director for Retirement and Insurance.

B.  Suspension Standards
1.
Collection action should be suspended for one or more of the following reasons:


(a)
The debtor cannot be located after diligent effort and there is reason to believe that future collection action may be sufficiently productive to justify periodic review and action on the claim, with due consideration for the size and amount which may be realized thereon.


(b)
The debtor owns no substantial equity in realty or personal property and is unable to make payments on the debt or effect a compromise at the time but the debtor's future prospects justify retention of the debt for periodic review and action, and:



(1)
the applicable statute of limitations has been tolled or started running anew; or 



(2)
future collection can be effected by offset under the 10-year limitation prescribed by 31 USC 3716(c)(1), notwithstanding the 6-year statute of limitations on legal action; or 



(3)
the debtor agrees to pay interest on the amount of the debt on which collection action will be temporarily suspended, and such temporary suspension is likely to enhance the debtor's ability to fully pay the principal amount of the debt with interest at a later date.


(c)
The waiver/reconsideration/appeal process has not run its course; that is, the debtor's request for waiver, reconsideration, or MSPB review is not yet due or the request has been received but not yet considered.  (Note: Collection should be resumed when a final decision has been made by MSPB or when the applicable time limit for making a waiver request, reconsideration request, or an appeal to MSPB has expired.)

IV. TERMINATION
Regulatory Authority: 4 CFR 101, 104

A.  General
1.
In general, OPM's authority to terminate collection of (i.e., write off) debts is limited to non-fraud debts not exceeding $100,000 (exclusive of interest, penalties, and administrative costs).  If the debt exceeds $100,000, authority to terminate collection generally rests solely with the Department of Justice.  If the debt exceeds $100,000 and evaluation indicates that termination is appropriate but not within OPM's authority, the matter must be referred to the Department of Justice.  If it is determined that termination is not warranted, Department of Justice approval is not required.  (Note: The $100,000 limit applies to a single debtor; i.e., each debt or combination of debts for the same individual must be under $100,000.  Debts may not be subdivided to avoid the monetary ceiling.  However, a partial waiver legitimately changes the amount of the debt; thus, the portion waived may be disregarded in applying the $100,000 limit.  In addition, any amount already recovered should be deducted from the original debt before applying the $100,000 limit.)

2.    
Exception to the $100,000 Limit.  OPM does have authority to terminate collection of debts exceeding $100,000 without Department of Justice concurrence if it is determined that the debt is plainly erroneous or clearly without legal merit. (This exception is intended to apply only in cases of clear error.  If there is room for reasonable disagreement, Department of Justice concurrence should be sought.)

3.
OPM does not have authority to terminate the collection of any debt as to which there is an indication of fraud, the presentation of a false claim, or misrepresentation on the part of the debtor.  Only the Department of Justice has authority to terminate collection of such debts.  However, the Department of Justice may return the debt to OPM for  collection under administrative procedures.

4.     Approval Authority.  A decision to terminate collection of an overpayment debt under OPM's jurisdiction must be approved by an official who has authority to write off the amount in question as set forth in an official written directive from the Associate Director for Retirement and Insurance.

B.  Termination Standards
1.
Collection action may be terminated (i.e., the debt may be written off) for one or more of the following reasons:


(a)
It becomes clear that the Government cannot collect or enforce collection of any significant sum from the debtor, having due regard for:



(1)
the judicial remedies available to the Government; 



(2)
the debtor's future financial prospects (see II.B.2(a)); and 



(3)
the exemptions available to the debtor under State and Federal law.


(b) The debtor cannot be located, and either:



(1)
there is no security remaining to be liquidated; or 



(2)
the 6-year statute of limitations on legal action has run and the prospects of collecting by offset under the 10-year limitation prescribed by 31 USC 3716(c)(1) are too remote to justify retention of the debt.


(c)
It is likely that the cost of further collection action will exceed the amount recoverable thereby.  (See guideline IV.B.2 on automatic write-off.)


(d)
It is determined that the claim is legally without merit.


(e)
It is determined that the evidence necessary to prove the claim cannot be produced or the necessary witnesses are unavailable and efforts to induce voluntary payment are unavailing.

2.    
Automatic Write-Off.  A debt may be automatically written off in accordance with the conditions and authorities set forth in an official written directive from the Associate Director for Retirement and Insurance.  The automatic write-off limits will be based on the cost-of-further-collection-action criterion (IV.B.l(c)).  These limits should be automatically applied to all debts unless, in the judgment of the Associate Director, the Deputy Associate Director, or the Assistant Director with jurisdiction, the benefits of inducing payment from other debtors through collection outweigh the cost considerations of the particular case or group of cases.  (See II.B.5.)  In addition, the responsible Assistant Director may, with the concurrence of the Associate Director, apply write-off limits that are higher than the generally applicable limits to a particular group of debts if justified by cost analysis.  (See IV.B.3.) (Note: On a case-by-case basis, an official may write-off an amount up to his or her authority level without concurrence of the Associate Director.  See IV.A.4.)

3.    
Blanket Write-Off. A group of related debts may be written off en masse if, in the judgment of the Associate Director for Retirement and Insurance, the general circumstances clearly show that such a blanket write-off is warranted based on one or more of the reasons listed above in guideline IV.B.1.

V.  COLLECTION
A.  General
1.
OPM shall take aggressive action, on a timely basis with effective follow-up, to collect all overpayment debts that have not been waived under OPM's statutory authority (5 U.S.C. 8346(b) and 5 U.S.C. 8470(b)).

2.
Recovery may be accomplished by either voluntary payment or by offset.

3.    
Administrative Offset.  Debts should be collected by administrative offset (in either a lump sum or installments) whenever feasible.  In other words, the presumption should be in favor of the administrative offset.  (In addition, a single lump sum offset is preferred over offset installments.  See V.A.5.)  A determination to use the offset should be made on a case-by-case basis giving consideration to the following:


(a)
whether the administrative offset can be accomplished both practically and legally; 


(b)
whether the offset is best suited to further and protect the Government's interests; 


(c)
how the offset would affect the debtor's financial condition; 


(d)
whether the offset would substantially interfere with or defeat the purposes of the retirement program.

(Note:  The normal form of administrative offset will be deductions from CSRS or FERS payments.  However, a debt may also be offset from other payments due the debtor from other Federal agencies in accordance with applicable statutes and regulations (e.g., OWCP payments, back pay awards).  In addition, salary offset and Tax Refund offset are appropriate when applicable.)

4.     Voluntary Repayment.  Before beginning an administrative offset, OPM must provide the debtor with an opportunity to request a voluntary repayment agreement in lieu of offset.  Accepting or rejecting a proposed repayment agreement must be a case-by-case determination based on a weighing of the Government's interest against fairness to the debtor.  The debtor should be allowed to make voluntary payment(s) only if he/she can establish that an offset would result in undue financial hardship or would be against equity and good conscience.  The debtor should generally be required to submit a Financial Resources Questionnaire (FRQ) to support a claim of financial hardship; however, an FRQ is not absolutely required if there is other reliable information that clearly shows that administrative offset is inappropriate.  OPM is not required to accept an unreasonable proposal.  If OPM agrees to accept payment in regular voluntary installments, the debtor must sign a legally enforceable written repayment agreement which specifies all the terms of the arrangement and which contains a provision (1) accelerating the debt in the event the debtor defaults or (2) requiring collection of the remaining portion of the debt through administrative offset.

5.    
Lump Sum Payment.  Whenever feasible, debts should be collected in full in one lump sum (through either offset or voluntary payment).  (A lump sum offset is preferred over a lump sum voluntary payment; see V.A.3.)  Nevertheless, a lump sum voluntary payment that pays the debt in part should be immediately accepted. (See V.C.5.)

6.    
Regular Installments.  Although it is preferable to recover debts in a single lump sum, collection may be accomplished through regular installments if the debtor is financially unable to pay the indebtedness in one lump sum.  If the debtor is on the annuity roll (on-roll debtor), determinations as to his/her financial ability to pay in one lump sum may be based on the amount of his/her annuity.  A financial statement should generally be obtained from off-roll debtors who represent that they are unable to pay the debt in one lump sum.

The size and frequency of installment payments should bear a reasonable relationship to the size of the debt and the debtor's ability to pay.  Installment payments of less than $50 should be accepted only if justifiable on the grounds of financial hardship or for some other reasonable cause.  If possible, the installment payments should be sufficient in size and frequency to liquidate the debt in not more than 3 years.  (This 3-year recovery objective should not be interpreted as precluding more rapid collection.  The preferred practice should be to collect in a single installment or in as few installments as is reasonably possible.)

7.
If a debt involves an indication of fraud, the presentation of a false claim, or misrepresentation on the part of the debtor, the guidelines in this section on collection apply only to the extent authorized by the Department of Justice.  (See 4 CFR 101.3.)

B.  Initial Recovery Schedule Proposed by OPM
1     
Initial Recovery Schedule for On-roll Debtors.  The original collection schedule proposed by OPM to on-roll debtors should generally be based on the following criteria:


(a)
The standard rate of collection is 10 percent of the net monthly annuity or $50 per month, whichever is higher. 


(b)
No installment should be more than 50 percent of the net annuity; thus, if the net annuity is less than $100, installments of less than $50 are required. 


(b)
The collection should be completed in 36 months if possible. 


(c)
If withholding 10 percent of net annuity will not complete the collection in 36 installments, the rate of collection should be increased to the percentage of net annuity (not exceeding 50 percent) necessary to complete collection in 36 months.


(d)
Debts which cannot be fully collected in 36 months at 50 percent of net annuity should be collected at 50 percent until collection is completed.


(e)
Consideration should be given to referral of the debt to the Debt Management Staff, Office of Financial Control and Management, for off-roll collection if the circumstances so warrant (e.g., if the debt is so large that it is impossible to set up an on-roll installment schedule that will allow collection within the debtor's lifetime).

(Note:  Offsets exceeding 50 percent of net annuity are permissible if the circumstances so warrant; for example, if the collection schedule set according to the above criteria extends the period of collection beyond a scheduled termination (or indefinite suspension) date.  In addition, it is generally appropriate to offset more than 50 percent of the net of a lump-sum accrued annuity payment.)

2.    
Initial Recovery Schedule for Off-roll Debtors.  The initial notice to off-roll debtors will request that the overpayment debt be repaid in one lump sum.  However, the notice will also inform debtors that they may request a regular installment schedule.  (See guideline V.A.6 for the conditions under which a regular installment plan may be accepted in lieu of a lump sum payment.)  Any installment payment plan must be recorded by a voluntary repayment agreement stating the terms of the agreement.

C.  Adjustments in the Recovery Schedule
1.
A debtor has the right to request an adjustment in the initial recovery schedule proposed by OPM.  An adjustment in the recovery schedule is any change in the size or timing of debt payments.  The total amount of the debt is not affected by such an adjustment.

2.     Timing Adjustments.  Debtors who are repaying the debt through administrative offset may not be granted an adjustment in the timing of debt payments; they are subject to a monthly offset.  Debtors under a voluntary repayment agreement may be granted timing adjustments if there is good cause; however, regular monthly installments are preferred.  (A prolonged delay or interruption of collection action may be allowed only in accordance with the suspension standards in section III.)

3.    
Justification for Adjustment.  The debtor must justify a request for an adjustment to the initial recovery schedule (e.g., lower installments).  OPM should base its decision on such factors as the size of the debt, the expected period of entitlement, the age and physical condition of the debtor, and the financial condition of the debtor.  Generally, to obtain an adjustment the debtor must show that the unadjusted schedule would impose a financial hardship.  (The definition of financial hardship for purposes of adjustment is similar--though not as strict--as for purposes of waiver.  See subsection I.D.)  However, lower installment requests proposing monthly payments that are at least $50 and that will complete collection within 36 months should generally be automatically approved.

4.    
Financial Resources Questionnaire.  A debtor should generally be required to submit a Financial Resources Questionnaire (FRQ) if he requests an adjusted collection schedule under which (1) installment payments would be less than $50 or (2) collection would not be completed within 3 years; however, an FRQ is not absolutely required if there is other reliable information that clearly shows that the debtor is unable to pay at the initially scheduled rate.

5.    
Partial Lump-Sum Payments.  Regardless of what justification has been provided by the debtor, a lump-sum payment that pays the debt in part should be immediately accepted.  These guidelines should be applied to the unpaid portion of the debt.

D.  Statutes of Limitation
1.    
6-year Limitation on Legal Action.  In general, a debtor is not obligated to make voluntary repayment of a debt more than 6 years after the right to begin and prosecute an action in the courts accrued.  In other words, enforced recovery by litigation of an erroneous payment is usually precluded unless a complaint is filed within 6 years after the right of legal action accrues.  The right of action is deemed to accrue again at the time of a later partial repayment or written acknowledgement of the debt.  (See 28 USC 2415.)  If a debtor resists collection by asserting the statute of limitations, the portion of the debt that cannot be recovered through legal action may be written off in accordance with section IV of the guidelines.

2.    
10-year Limitation on Administrative Offset.  OPM may not initiate administrative offset to collect a debt more than 10 years after the Government's right to collect the debt first accrued--ordinarily, the date payment was made, unless facts material to the Government's right to collect the debt were not known and could not reasonably have been known by the official or officials who were charged with the responsibility to discover and collect such debts.  (See 31 USC 3716.)  In such cases, the statute of limitations would not begin to run until all facts material to our right to collect become known to the appropriate official.

E.  Assessment of Additional Charges
1.
Additional charges--interest, administrative costs, and penalties--will be assessed on  overpayment debts in accordance with 4 CFR 102.13.

2.    
Interest Charges.  Interest generally accrues from the date on which notice of the debt and interest requirements is first mailed or hand-delivered to the debtor; however, interest may not be assessed for those periods during which collection action must be suspended under guideline III.B.l(c).  Thus, interest shall accrue from the day after the day that the waiver/reconsideration/appeal process has run its course.  For example, if the debtor does not request reconsideration or waiver, interest shall accrue beginning 31 days after the date of the initial debt notice.  The amount of the interest charge will be set according to the guidance in 4 CFR 102.13.

3.    
Administrative Cost Charges.  Charges shall be assessed to cover additional costs incurred in processing and handling a debt because it became delinquent.  (A debt is considered delinquent if it has not been paid by the date specified in the initial debt notice or by the date set in a payment agreement between the debtor and OPM. However, a debt is not delinquent if collection action has been suspended under guideline III.B.l(c).)

4.    Penalty Charges. A penalty charge, not to exceed 6 percent a year, shall be assessed on any portion of a debt that is delinquent (as defined in V.E.3) for more than 90 days.  While this charge need not be calculated until the 91st day of delinquency, it shall accrue from the date that the debt became delinquent.

5.   Waiver of Additional Charges. Collection of interest, penalties, and administrative costs may be waived only under the following conditions [see 4 CFR 102.13(g), 5 CFR 831.1305(b), and 5 CFR 845.205(b)]:


(a)
Interest on a debt or portion of a debt that is paid within 30 days after the date on which interest begins to accrue must be waived.  (This 30-day period may be extended on a case-by-case basis, if such an extension is reasonably determined to be appropriate.  Extensions of more than 30 days must be approved by the Associate Director, the Deputy Associate Director, or the Assistant Director with jurisdiction for the debt in question.)


(b)
Collection of interest, penalties, and administrative costs may be waived in whole or in part under the standards governing compromise of debts.  (See section II of these guidelines.)


(c)
Collection of interest, penalties, and administrative costs may be waived if collection would be against equity and good conscience under the standards governing waivers of overpayment debt.  (See section I, parts C-F.  Note:  In general, the equity-and-good-conscience standards that will be applicable to the collection of interest and other charges are those based on the concept of financial hardship.  In addition, collection of interest and other charges may be found to be against equity and good conscience under the "egregious error" concept, I.F.l.)


(d)
Collection of interest, penalties, and administrative costs may be waived if collection would not be in the best interests of the United States.

(Note:  In this context, the term "waiver" means any decision to forgo collection of interest and other charges; there is no distinction made between "writing off" and "waiving."  A waiver of interest and other charges is not governed by 5 U.S.C. 8346(b) or 5 U.S.C. 8470(b).  Thus, at-fault debtors as well as without-fault debtors may be eligible for waiver of interest and other charges.  This does not mean that equal treatment of at-fault and without-fault debtors is required.  See also guideline V.E.6 below.)

6.
Generally, interest and other charges should not be waived if there is substantial evidence that the debtor caused or contributed to the overpayment through fraud, willful misrepresentation, or inexcusable omission.

7.   Waiver Approval Authority.  A decision to grant a waiver of interest and other charges under paragraph (a) of guideline V.E.5 may be approved by any official with authority to waive overpayment debts under a written directive from the Associate Director for Retirement and Insurance.

A decision to grant a waiver of interest and other charges under paragraphs (b) and (c) of guideline V.E.5 may be approved only by an official who has authority to waive overpayment debts under a written directive from the Associate Director; however; the total amount of accrued debt (i.e., overpayment debt principal, accrued interest, and other accrued charges) that is waived may not exceed such officials' normal waiver authority limits.  Nevertheless, for any given debt, if the sum of debt principal plus accrued interest and other charges falls under an official's normal waiver authority limit, the official may waive any amount of future interest applicable to that debt without limitation.  (Note:  "Accrued interest" refers to interest that has already been assessed.  "Future interest" means interest that would accrue in the future but for the decision to waive collection of that interest in advance; interest that would have accrued on waived principal is not included since it does not need to be waived.)

A decision to grant a waiver of interest and other charges under paragraph (d) of guideline V.E.5 must be approved by the Associate Director or the Deputy Associate Director.

8.     Order of Precedence.  When a debt is paid in partial or installment payments, amounts received shall be applied first to outstanding penalty and administrative cost charges, second to accrued interest, and third to outstanding principal.

F.  Other
1.    
Erroneous Collection.  Amounts recovered by OPM that are later found not to be owed to the fund should be promptly refunded.  In addition, if collection through offset is inappropriately made before the debtor has exhausted his/her due process rights (i.e., before the waiver/reconsideration/ appeal process has run its course), the amounts improperly collected should generally be promptly refunded. (See V.F.2 below.)

2.     Offset without Prior Due Process.  Collection through offset may be appropriate before completion of due process proceedings if (a) failure to collect would substantially prejudice the Government's ability to collect the debt and (b) the time before the next payment is to be made does not reasonably permit the completion of those procedures.  Such prior offset must be promptly followed by the completion of due process procedures.

3.    
Deceased Debtor. If the overpayment recipient dies before OPM is able to make recovery, collection action should be taken whenever possible against the decedent's estate (and in some circumstances, the distributees of such estate).

4.    
Administratively Uncollectible Debts.  Non-fraud debts on which aggressive collection action has been taken and which cannot be compromised, suspended, or terminated, in accordance with these guidelines, should be promptly referred--through proper channels--to the Department of Justice for litigation.  However, debts of less than $600 should not generally be referred to the Department of Justice unless:


(a)
referral is important to a significant enforcement policy; or 


(b)
the debtor has the clear ability to pay the debt and the Government can effectively enforce payment.

(Note: Administratively uncollectible debts not referred to the Department of Justice should be written off in accordance with section IV of the guidelines.)

5.    
Mid-Collection Actions.  After collection has commenced, a debt is no longer subject to waiver (See I.D.12.)  Other collection actions--i,e., lowering of installments, compromises, suspensions, and write-offs--can be taken only if approved by the Assistant Director for Retirement Programs, the Deputy Associate Director, or the Associate Director for Retirement and Insurance.  (Special Exception: The Chief of  Reconsideration and Appeals Division may approve a request for lower installments after collection has commenced if the proposed monthly payments are at least $50 and if collection of the debt can still be completed within 36 months of the first installment.)  Generally, mid-collection requests for lower installments, compromise, suspension, or write-off should be considered only in extraordinary circumstances (including but not limited to the demonstration of severe financial hardship).  (Note: As a general rule, debts to the retirement fund should not be subordinated to other debts incurred after collection is underway.)

